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NOTICE OF FILING

PLEASETAKE NOTICE that on September26, 2003, we filed with theIllinois
Pollution ControlBoard, the attachedPetitionerMichaelWatson’sResponsein Opposition
to WasteManagementof Illinois, Inc.’s Motion to Reconsider,acopyof which is attached
heretoand serveduponyou.

Dated:September26, 2003

JenniferJ. SackettPohlenz
QUERREY& HARROW, LTD.
175 W. Jackson,Suite 1600
Chicago,Illinois 60604
(312)540-7000
Attorneys for Michael Watson
Illinois Attorney No. 6225990

By:

RespectfullySubmitted,

PETITIONERMICHAEL WATSON
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PROOF OF SERVICE
I, Ronnie Faith, a non-attorney,on oath statethat I servedthe foregoingNotice of Filing, along with

copiesof document(s)set forth in this Notice, on the followingpartiesandpersonsat their respectiveaddresses
arid/or fax numbers,as statedbelow, this

26
th day of September2003, by or beforethe hour of 4:30p.m. in the

mannersstatedbelow:
Via U.S.Mail
DonaldMoran
Pedersen& Houpt
161 North Clark Street
Suite3100
Chicago,IL 60601-3242
Fax: (312)261-1149
Attorney for WasteManagement of Illinois, Inc.

Via U.S. Mail
GeorgeMueller
GeorgeMueller, P.C.
501 StateStreet
Ottawa,IL 61350
Fax: (815) 433-4913
RepresentingPetitioner in PCB 03-133

Via U. S. Mail
LelandMilk
6903 S. Route45-52
Chebanse,IL 60922-5153
Interested Party

Via U.S.Mail
CharlesHelston
RichardPorter
Hinshaw& Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford, Illinois 61105-1389
Fax: (815)490-4901
RepresentingKankakee County Board

Via Hand Delivery (Original and 9 copies(10 total))
Illinois Pollution ControlBoard
Clerk’s Office
JamesR. ThompsonCenter,Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601

Docun~ent#: 858579

Via U.S. Mail
L. PatrickPower
956North Fifth Avenue
Kankakee,IL 60901
Fax: (815)937-0056
RepresentingPetitioner in PCB 03-125

Via U.S. Mail
ElizabethS. Harvey,Esq.
Swanson,Martin & Bell
One IBM Plaza,Suite2900
330North Wabash
Chicago,IL 60611
Fax: (312)321-0990
RepresentingKankakee County Board

Via U.S.Mail
BradleyP. Halloran
Illinois PollutionControl Board
JamesR. ThompsonCenter,Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
Hearing Officer

RonnieFaith

Via U.S. Mail
KennethA. Leshen
OneDearbornSquare
Suite550
Kankakee,IL 60901
Fax: (815)933-3397
RepresentingPetitioner in PCB 03-125

Via U. S. Mail
PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914
Interested Party

Via U.S. Mail
Keith Runyon
1165PlumCreekDrive
Bourbonnaise,IL 60914
Fax: (815)937-9164
Petitioner in PCB 03-135
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARJI~1ATEOF ILLINOIS

________________________________________________ Pollution Control Boarc~MICHAEL WATSON, Petitioner, No. PCB 03-134
V.

(Pollution Control Facility Siting
COUNTY BOARD OF KANKAKEE COUNTY, Appeal)
ILLINOIS, and WASTE MANAGEMENT OF
ILLINOIS, INC., ConsolidatedWith PCB 03-125,03-

Respondent. 133, 03-135)

PETITIONER MICHAEL WATSON’S RESPONSEIN OPPOSITION
TO WASTE MANAGEMENT OF ILLINOIS, INC’S MOTION TO RECONSIDER

This Responsein Oppositionto WasteManagementof Illinois, Inc.’s (WMII) Motion

to Reconsider,is submitted by Petitioner Michael Watson (Watson) by and through his

attorneysat Querrey& Harrow, Ltd. WMII arguesthat theIllinois Pollution ControlBoard’s

(IPCB) Opinion and Orderof August7, 2003, is erroneous,to the extent it foundthat Brenda

Keller was not served with prefiling notice pursuant to Section 39.2(b) of the Illinois

EnvironmentalProtectionAct (Act), asthe IPCB allegedlyerroneouslyconstruedthat Section

of theAct by: (1) interpretingSection39.2(b)in a mannerwhichWMII allegesis “contrary to

legislative intent”; (2) fmding that constructivenotice is not applicableto the facts presented

concerningMrs. BrendaKeller; and, (3) applyingdenovoratherthanmanifest-weightstandard

of review. The IPCB’s decisionconcerningnoticenot havingbeenservedpursuantto Section

39.2(b) of the Act on Mrs. BrendaKeller shouldstandand WMII’s Motion bedenied,asthe

IPCB’s decision in this regard was correct and WMII’s claims of error are simply not

supportedby the facts or law in this case. Specifically, as set forth below, WMII’s Motion

fails to meetthe elementsrequiredto maintaina motion for reconsiderationas: (1) the IPCB
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correctly held that “posting” and “U.S. Mail” do ont satisfy the plain languageof Section

39.2(b) of the Act; (2) theIPCB correctlyheld that the facts of this casedo not fit within the

constructive receipt notice doctrine enunciatedin dicta in ESG Watts and, (3), the IPCB

correctly applied thedenovo standardof review in decidingthejurisdictional issueof whether

prefihingnoticewasproperunderSection39.2(b)of theAct.

Legal Standard

Oneofthethreefollowing elementsarenecessaryin to maintainamotion to reconsider:

(1) newly discoveredevidence; (2) changesin the law; and (3) errors in the Court’s prior

applicationof existing law. Universal ScrapMetals, Inc. v. J. Sandmanand Sons. Inc., 786

N.E.2d574 (1~~Dist. 2003). Like this standard,theIPCB Rule 101.902providesthat the IPCB

will “consider factors including new evidence,or a changein the law, to concludethat the

Board’s decisionwas in error.” Although the aforementionedrule doesnot set forth the third

elementconsideredby Illinois Courts,namely,errorsin the Court’sprior applicationof existing

law, by its plain languageand useof theterm“including,” this Rule doesnot exclusivelylimit

considerationto excludereviewof errorsin the Court’s prior applicationof existinglaw. Thus,

although WMII’s argumentspresentno new evidenceand no new law, if the IPCB finds that

Rule 101.902 is not an exclusive limit to thosetwo elements,then WMII’s Motion should be

considered.However,evenif considered,WMII doesnothingmorethanrestatelegalarguments

it previously raisedandassertsmisstatementsof fact, which is clearly insufficient to showany

erroron thepartofthe IPCBwith respectto its August7, 2003,finding that Mrs. BrendaKeller

wasnot servedwith noticepursuantto Section39.2(b)oftheAct.

2
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Argument

(1) The IPCB correctly held that “posting” and “U.S. Mail” do not satisfy the plain
languageof Section39.2(b)of the Act

Although it argues failure to consider legislative intent is the source of the IPCB‘S

error, WMII’s restatementof previouslymadelegal argumentand misstatementof facts in this

casearenot sufficient to show sucherror. WMII arguesthat the IPCB erred in finding that

Mrs. Keller was not servedwith prefihing notice pursuantto Section 39.2(b) of the Act,

assertingthat theplain languageof that Sectionof the Act allows for “posting” andU.S. Mail

notice. In making its legislative intent argument,WMII doesnothingmore than recitecases

andmisstatefactsconsideredby theIPCB in making its August
7

th decisionconcerningBrenda

Keller. WMII’s legal argument that “posting” and “U.S. Mail” were intended by the

legislatureto beallowedby Section39.2(b)of the Act, is unsupportedby theplain languageof

the statute,as well asthe caselaw. In addition to the legal inadequacyof any “posting” or

U.S. Mail attemptsat service,WMII’s assertionthat Ms. Keller received“posting” and “U.S.

Mail” notice is not accurate,as theonly evidenceconcerningBrendaKeller was that shedid

not receiveany notice of the filing of the applicationprior to the 14-day prefiling deadline

providedin Section39.2(b)of theAct. (Slip Op. at 5-6).

The IPCB correctly held that “posting” and “U.S. Mail” do not satisfy the plain

languageof Section 39.2(b) of the Act. WMII’s contentionthat the IPCB’s ruling in this

regard is too strict and contravenesthe intent of the statuteis not supportedby any caselaw

cited by WMII and is inopposite to the IPCB’s previousholdingsconcerningSection39.2(b)

3
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notice andits interpretationof theLegislature’sintent. The “true intention’ of theLegislature

in enactingthe notice provisionof Section39.2(b)was to implementa systemwherebythere

would be some record of the notice to owners and legislators having beenboth sent and

received.”Ash v. IroquoisCounty Board, PCB97-29at 12 (July 16, 1987)(IPCBholding that

that this is the “most logical analysisof the legislative intentbehindthis notice requirement”,

in finding that certified mail is equally as sufficient as registeredmail)(emphasisadded).

Regardlessof whether the IPCB continues to find the “received” portion of its former

interpretationto havebeenoverruledby Peopleex rel. Devine v. $30,700U.S. Currency, 199

Ill.2d 142, 776N.E.2d1084(2002),neitherthecaselaw cited by WMII or the logic proposedby

WMII supportsan interpretationof Section39.2(b) thatopensthedoor to essentiallyanytypeof

attemptatnotification asbeingsufficient.

The following cases,cited by WMII, fail to supportWMII’s contentionthattheIPCB and

Illinois Courtshaveliberally construedSection39.2(b)to allow for formsof noticeoutsidethose

prescribedby theplain languageof the Act. City of Columbia,et al. v. County of St. Clair, et

aL, PCB 85-177,85-220,85-223 (consolidated)(April3, 1986), is distinguishable,becauseIPCB

foundno jurisdiction,as the applicantwasunreasonablein its attemptat serviceby sendingout

notice the fifteenth day prior to filing the application. Similarly, DiMaggio, PCB 89-138 (Jan.

11, 1990), is distinguishable,asneitherof theKeller’s moved from their address,and thus, the

holdingof this case,is alsoinapplicableto the instantfacts.

Likewise,WasteManagementof Illinois v. Bensenville,PCB 89-28 (Aug. 10, 1989),is

not applicableto theprecedentfor which WMII suggests,evenif the IPCB’s finding that ~

County Board v. Pollution Control Board, 272 I1l.App.3d 184, 649 N.E.2d 545 (2nd Dist.

4
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1995)hasbeenoverruledis upheld,as the notice recipientat issue in that casewas sentand

receivednoticeby certifiedmail (although,it receivednoticeeleven,ratherthan fourteendays,

prior to thefiling of the application),whereasWMII admits it madeno attemptto serveMrs.

Keller by certifiedmail in this case. Further, in Bensenville,the IPCB took specialnote of the

unique facts of the case in making its holding, which facts are not analogousto the

circumstancesin this case,specifically, the anomalyof having the local governmentraisethe

jurisdictional issue, after having deniedthe siting applicationon dispositivegrounds,and the

fact that therewere no “third party” oppositionin thatparticular case. Finally, sincethere is

no evidenceof recalcitrancein this case,andthe IPCB‘s holdingwith respectto Mrs. Keller is

not basedon whetheror not recalcitranceexisted,the conceptof constructivereceiptof notice

discussedin ESG Watts, Inc. v. SangamonCounty Board, PCB 98-2 (June 17, 1999), is not

applicablehere,eventhoughalthough the IPCB did not find constructivereceiptin the ESG

Wattscase.1

Further,evenif theIPCB wereto considerforms of serviceoutsidethoseprovidedfor

by Section39.2(b), there is no evidencein the recordsupportingthe conclusionassertedby

WMII that WMII “actually” servedBrendaKeller throughthe U.S. Mail and “posting.” The

testimonyof Mrs. Keller that shedid not receivenotice of the siting hearingsis uncontradicted

in the record. (See,summaryof evidenceon Slip Op. at 5-6; WatsonOpeningand Reply

Briefs). Further,WMII ‘ s assertionthat Mrs. Keller had “actualnotice” is nothingmore thana

1 Additionally, although WMII arguesthat ESG Watts. Inc. v. SangamonCounty Board, PCB 98-2 (June 17,
1999), standsfor Section39.2(b) allowing constructive“notice,” in fact, the languageof ESG Watts discusses
“constructivereceipt” of notice, andthe precedentialvalueof that holding is arguably atissue giventhe IPCB’s

5
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conclusory statement,unsupportedby the evidence in the record. Moreover, WMII’s

accusationthat thedenialof Mrs. Keller of “actual notice” is insufficientbasedon Montalbano

Builders, Inc. v. Rauschenberger,et a!., 794 N.E.2d 401 (
3

rd Dist. 2003),is wrong.

MontalbanoBuilders, Inc. is inapplicable due to the fact it involves a dispute over

mailed service of requeststo admit (a discovery issue in a pendinglawsuit), rather than

statutoryandjurisdictionally requiredas is at issuein this case,and it, likewise, involvesa

different standardof review. Additionally, Montalbano Builders, Inc. is distinguishable,

becausethe Court did pp~hold, as WMII infers, that U.S. Mail service was sufficiently

reliable to overturn the denial of the attorneywho statedhe did not receivethe requeststo

admit. In fact, theCourt stated:

It is conceivablethat the plaintiff did not receivethe requestto
admit. Rauschenbergermayhaveaccidentallyneglectedto include
the request itself in the envelope. The documentmay have
inadvertently been lost among other papers at Mr. McGrun’s
office. Attorneysarehuman,andcanmakemistakes,andthecourt
should be mindful of this when granting or denying relief.
MontalbanoBuilders,Inc., 794 N.E. 2d at 407-8.

TheCourt’s holding in MontalbanoBuilders, Inc. is, instead,basedon thefact that it was

undisputedthat after the attorney for the plaintiff admittedlyfound out about the requeststo

admit havingbeenpreparedand, at least,attemptedto be served,the attorneydid nothing to

rectify the problemof having ~ receivedthoserequestsfor a periodof four months,without

providing any reasonfor that four month delay: “In light of the length of the delayand the

holding in the August
7

th decisionthat Ogle County Boardv. Pollution Control Board, 272 Ill.App.3d 184, 649
N.E.2d545 (2ndDist. 1995)hasbeenoverruled.

6
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failure to give an adequateexplanation,we find no abuseofdiscretionin thetrial court’s denial

ofthemotion.” MontalbanoBuilders,Inc., 794N.E. 2d at409.

Finally, WMII’s policy argumentfor a broad interpretationof “notice” to avoid “tactics”

by propertyownersto “frustrate” the local siting process,is equallyapplicableto an applicant

andtherationalfor construingthestatutefor what it statesandrequiringnoticeby registered(or

certified)mail or personalservice. If theLegislaturehadintendedthatany sort ofnoticewould

do, why not just leave the notice requirementat publication and why pay specialattentionto

property owners within very close proximity to the site, the applicable GeneralAssembly

persons,andthe Illinois EnvironmentalProtectionAgency? Thus, WMII’ s argumentsare not

sufficientto maintainamotionfor reconsideration,andits Motion shouldbe denied.

(2) The IPCB correctly held that the facts of this casedo not fit within the constructive

notice doctrine enunciated in dicta in ESGWatts

In arguing that he IPCB erred, WMII contendsthat the IPCB failed to analyze the

attemptsWMII madeto serveMrs. Keller personally. As an initial matter,WMII ‘s argument

doesnot fit within one of thethreeelementsfor a motion for reconsideration,asWMII is not

arguingnewfacts,a changein law, or anerror in the applicationof theexisting law. WMH’s

allegationis thatthe IPCB did not sufficiently considerthe issueof constructivenotice. Onthe

contrary, the IPCB’s August
7

th opinionconsideredWMII’s argumentsthat constructivenotice

was applicable to Mrs. Keller through WMII ‘ s personalservice, the decision specifically

summarizedfacts related to attemptsat personalservice (Slip Op. at 5-6), and the IPCB’s

finding on this issue,distinguishingthe factsof this casefrom the dictaof ESGWatts,was not

exclusiveto some of the facts relatedin the IPCB opinion in disregardto other facts in that

7
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opinion and record, as WMII contends. Specifically, the IPCB found that “[tJhere is no

evidencein the record that Mrs. Keller had constructivenotice of the pendingapplication.”

WMII fails to raise any applicableelementfor maintaininga motion for reconsiderationwith

respectto this issue.

Further, as discussedin the first sectionof this brief, above, ESG Watts is not

applicableto the factsof this case,asthereis no evidenceof recalcitrance. Further, the ESG

Watts dicta concerningconstructive“receipt” of notice, is arguablyno longer valid, if the

IPCB‘s finding in this casethatthe Ogle Countyrequirementfor receiptof notice is upheld,as

the entire discussionin ESGWatts concerningconstructivereceipt of notice focusedon the

timeliness of receipt, as opposed to the initiation of the notice, except to the extent

reasonablenessof initiation was considered in conjunction with timeliness of receipt.

Specifically,theIPCB stated:

The Board finds that the Ogle County Board court left openthe
question of whether a property owner can be found in
constructivereceipt of a notice. The Board believes that the
requirementsof Section39.2(b)can be met throughconstructive
receipt. If a property ownerdoesnot receivethe notice on time,
he or shenonethelessmaybedeemedto be in constructivereceipt
of a notice if the property owner refusesservice before the
deadline.Otherwise,a recalcitrantpropertyownercould forever
frustrate attempts to obtain a hearing on a request for siting
approval. .

In this case, however, the Board cannot find these property
ownersin constructivereceiptof the notice before the deadline.
ESG Watts sent the notice by registeredmail, return receipt
requested,to Oldani, Weigland,Paoni, and the Shuresfour days
before the deadline.ESG Watts thensoughtto personallyserve
theseproperty owners, but theseattemptstook place after the
deadline, with the exceptionof ESG Watts’ attempt to serve

8

Printedon RecycledPaper



Oldani. ESGWatts first attemptedto personallyserveOldani on
the deadlineday--November18, 1996. TheBoardfmds that there
is no evidence that these property owners refused service.
Therefore,thesepropertyownerswerenot in constructivereceipt
of the siting requestnotice beforethe deadline. ESGWatts, at
20-21.

Thus, the only factor of any constructivenotice argumentleft to be reviewed, if the

IPCB is to adopt theconceptof constructivenotice, is whetherthereis recalcitrance,and the

factsof this casedo not supportthat fmding. Therefore,theIPCB correctlyheld that the facts

of this casedo not fit within the constructivenotice or constructivereceiptof notice doctrine,

andWMII’s Motion shouldbedenied.

(3) The IPCB correctly applied the de novo standard of review in deciding the
jurisdictional issueof whether prefihing notice was proper under Section 39.2(b) of
the Act

WMII arguesthat the IPCB applied the wrong legal standardwhen it utilized the de

novo standardof reviewand, instead,shouldhaveutilized themanifestweight of theevidence

standardof review in determiningwhetherWMII was timely and diligent in its attemptsto

serveMrs. Keller. As with WMII’ s argumentconcerningconstructivenotice, WMII doesnot

argueany of the elementsnecessaryto maintain a motion for reconsiderationand, thus, its

motion shouldbedenied.

In addition, the case law WMII cites as the basis for its argument,Laidlaw Waste

Systems,Inc. v. Pollution Control Board, 230 Ill.Ap.3d 132, 595 N.E.2d600 (
6

th Dist. 1992)

is distinguishablefrom this case,asthekey finding in theLaidlaw casewas thefinding that the

IPCB “concluded,asa matterof law, that two applicationswhich seekexpansionof the same

9
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regional pollution control facility are substantiallythe same within the meaning of section

39.2(m) regardlessof any otherdifferencesbetweenthem.” Thus, the basis of the Laidlaw

holding was not even within the scope of the manifest weight standarddiscussedin that

opinion, ratherthat theIPCB incorrectly interpretedSection39.2(m). The findings in Laidlaw

that the IPCB incorrectly interpretedSection39.2(m) and did not review the applicationsto

determinewhetherany differencesexisted,are simply not applicableto this case.2

Additionally, the proper standardof review is de novo whenthe considerationbefore

the administrativebody is a determinationasto the scopeof its jurisdiction. GenevaCmty.

Unit Sch. Dist. No. 304 v. Prop. Tax Appeal Bd., 695 N.E.2d 561, 564 (2nd Dist. 1998).

Jurisdictionalconsiderationsaredistinguishablefrom otherquestionsof law, factor mixed law

and fact, asthe administrativeentity makingthedecisiononjurisdiction (whetherexplicitly or

implicitly) is, at the first level of consideration,the actualentity making the decision. Thus,

“where theauthority of anadministrativebody is in questionthe determinationof the scopeof

its powerand authority is a judicial function, not a questionto be finally determinedby the

administrativeagencyitself. However,it doesnot follow that anadministrativebody cannever

determinethe scopeof its jurisdiction in a situation. By acting or refusingto act, it necessarily

determinesthat the subjectmatter and its activity are or are not within the purview of the

statutecreatingthe agency.The correctnessof that determinationis a questionof law.” ~.,

citing, Peopleex rel. Thompsonv. PropertyTax AppealBoard,22 Ill. App. 3d 316, 321, 317

N.E.2d 121 (1974).

2 Richard’s Tire Co. v. Zehnder,295 Ill. App. 3d 48, 56, 692 N.E.2d 360, 366, 229 Ill. Dec. 587 (1998)
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Finally, the facts that WMII failed to sendcertifiedmail to BrendaKeller and failed to

completeserviceon BrendaKeller arenot disputed. WMII cluttersthesefactswith arguments

aboutits diligence andtimeliness and allegedcredibility of its processserver, which are not

factors consideredin the straight forward analysisof whetheror not Section39.2(b) service

was met, and only, arguably,consideredif the IPCB wereto engagein a constructivereceipt

of notice argument,which would require evidenceof recalcitrancewhich is not presentedin

this caseand with respectto which KankakeeCounty madeno finding.3 Thus, the IPCB

finding applying the de novo standardof review was correct, even if it fmds that thereare

circumstancesin which it would apply a manifest weight of the evidence argument in

determiningjurisdiction,asthe factsforming thebasisfor its decisionwerenot disputed.

WHEREFORE, Michael Watson,by and throughits attorneys,respectfullyrequests

that the Illinois Pollution Control Board enter an order denying WMII’s Motion for

Reconsiderationand for any additionalrelief that theBoarddeemsappropriate.

(interpretationof astatuteis aquestionof law).
‘ The credibility argumentsof the witnessesare addressedin Watson’s openingand reply briefs, and if those
argumentsarebeing reconsideredby the IPCB, althoughoutside the elementsof a motion for reconsideration,
Watson, without waiving its objection to reconsiderationof those facts in responseto WMH’s motion,
incorporatesthoseportionsof its briefs relatedto the evidenceof WMII’s attemptsatserviceand credibility ofthe
witnessesregardingsameasandfor its responseto that portionof WMII’s motion addressingthosearguments.
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Dated:September26, 2003 RespectfullySubmitted,

PETITIONERMICHAEL WATSON

By:C~~~OM~

JenniferJ. SackettPohlenz
QUERREY & HARROW, LTD.
175 W. Jackson,Suite1600
Chicago,Illinois 60604
(312)540-7000
Attorneysfor MichaelWatson
Illinois AttorneyNo. 6225990 DocumentII: 859666
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